
ENERGY STORGE PROJECT

BUILD, OWN AND TRANSFER TERM SHEET

This term sheet (“Term Sheet”) represents an indication of interest of the Parties with respect to certain aspects of the major issues relating to the Transaction (as defined below), is the basis for further discussion, and does not constitute a legally binding agreement.  The Parties shall be bound only upon the execution and delivery of one or more definitive agreements, including a Build, Own and Transfer Agreement (“BOT”).
	A. TRANSACTION
	[NAME OF ENTITY], a [e.g., LLC, LP, CORPORATION] (“Seller”), is developing an energy storage project, including the storage device, the power conversion system (PCS), the DC cable, combiner panel(s) and harnesses, the battery management system, software, all spare parts and all other assets, permits and contract rights associated therewith (the “Project”) located in [COUNTY], New York with an expected aggregate Nameplate Capacity of [___] MWAC (the “Required Aggregate Capacity”) and a storage duration of [__] hours (the “Required Storage Duration”).  Upon completion of the development and construction of the Project, the Long Island Power Authority, a corporate municipal instrumentality of the State of New York (“Buyer”) seeks to purchase the Project, including all of Seller’s assets, properties and rights (the “Project Assets”).  For purposes of this Term Sheet, Buyer and Seller are each a “Party” and together “Parties”.

	B. BUILD, OWN AND TRANSFER AGREEMENT
	The BOT shall set forth the terms and conditions acceptable to the Parties for Seller to develop, design, engineer, permit, finance, construct, interconnect, test, start-up and commission the Project and transfer the Project Assets from Seller to Buyer (the “Transaction”).  

	C. SCOPE OF WORK AND SERVICES
	The BOT will provide for, among other things, the following obligations of Seller with respect to the development, design, engineering, permitting, financing, construction, interconnection, testing, start-up and commissioning of the Project in a manner sufficient to support the achievement of the Completion Criteria (including achieving Commercial Operation) by the Completion Deadline and the transfer of the Project Assets from Seller to Buyer:

Scope of Work – A detailed scope of work (substantially in the form attached hereto as Exhibit A) for the Project shall be agreed by the Parties prior to the execution of the BOT and attached thereto.
Development Activities – Seller shall be responsible for the Project development plans and activities (and all associated costs), which shall include, but not be limited to: (i) completing all development activities for the Project in accordance with the Project requirements that will be agreed upon by the Parties and identified in the BOT (including obtaining all permits and other approvals from governmental authorities necessary for the development and construction of the Project and necessary to own and operate the Project at the time of Commercial Operation, other than any permits or approvals specifically identified and agreed to by the Parties as Buyer’s responsibility in the BOT, if any); (ii) finalizing leases, easements and Project real property rights and control necessary for the development, construction, operation and maintenance of the Project in forms agreed to as part of the BOT; (iii) securing title reports for each parcel of real property subject to the Project real property rights identifying ownership and any encumbrances or restrictions on the subject real property; (iv) securing title policy and ALTA survey for the Project real property; (v) preparing the full conceptual design of the Project, including a proposed site layout plan for the Project depicting the proposed location within the Project boundary of the energy storage facility, any access roads, other required Project structures and communication lines, which layout will also show the location of existing roads, buildings, other structures and areas of environmental or other concern (if any); (vi) securing interconnection agreements; (vii) completing necessary or appropriate environmental and similar studies; and (viii) achieving Commercial Operation.
 

Design & Engineering Activities – Seller shall be responsible for all necessary design and engineering services (and all associated costs) required to develop, construct and complete the Project in accordance with the Project requirements that will be agreed upon by the Parties and identified in the BOT, including providing all necessary technical scopes of work and specifications to vendors and subcontractors, providing to Buyer all necessary plans, drawings and specifications needed to apply for and obtain all internal and governmental and regulatory approvals.
Construction and Procurement Activities – Seller shall be responsible for the Project construction, interconnection, start-up, testing and commissioning activities (and all associated costs) which shall be performed in accordance with the Project requirements that will be agreed upon by the Parties and identified in the BOT.  Seller shall only use vendors, suppliers, and contractors that have been approved by Buyer (“Approved Contractors”).  In addition, Seller shall only use experienced and appropriately licensed persons to perform the work under the BOT.
Project Agreements – Seller shall be responsible for negotiating and documenting all project agreements necessary to develop, construct, interconnect, start-up, commission (and operate and maintain, if included) the Project, including, without limitation a lump-sum turn-key engineering, procurement and construction (“EPC”) contract, consistent with the EPC Term Sheet attached hereto as Exhibit B (“EPC Contract”) with an Approved Contractor; provided, however, the form and substance (and material provisions) of the material project agreements (such as the EPC Contract, leases, easements, the LGIA and any O&M agreement, if included) shall be agreed to as part of the BOT (as either an attached form to the BOT or as agreed to with Buyer’s participation and approval after execution of the BOT).  Such agreements will have sufficient terms and industry standard provisions and protections (including as applicable, but not limited to, credit support, warranties, delay liquidated damages, events of defaults and damages).  The final terms of the EPC Contract shall be subject to review and approval by Buyer, which approval shall not be unreasonably withheld, conditioned or delayed.  

Financing – Seller shall be responsible for the complete financing of all activities and obligations related to its obligations under the BOT, including all costs associated with the development, design, engineering, permitting, financing, construction, interconnection, testing, start-up and commissioning of the Project.  Seller shall be solely responsible for pursuing and achieving any potential sales tax exemptions and property/real estate tax abatements and exemptions (including any applicable payments in lieu of taxes (PILOT) program).
Cooperation with Buyer and Buyer’s IE – Seller shall reasonably cooperate with and assist Buyer and Buyer’s independent engineer (the “Buyer’s Engineer”) and provide Buyer and Buyer’s Engineer all necessary information (including all drawings, specifications, technical information, EPC reports and other materials) reasonably requested, including in connection with the pursuit of all regulatory and internal approvals and due diligence on the Project.  In addition, Seller shall provide certain periodic reports and status update meetings to keep Buyer and Buyer’s Engineer fully apprised of the progress of the Project development.  The Buyer’s Engineer shall be entitled to have full access to the Project site at all times and have its own mobile trailer(s) on the site.  Seller shall make available sufficient land on the Project site to accommodate Buyer’s Engineer’s trailer and shall arrange for utility services (electricity and water supply) for such trailer at no cost to Buyer.   

Standard of Performance – The BOT will require Seller to perform the work under the BOT in accordance with the scope of work, the final drawings and specifications, the Project contracts, permits, laws and Prudent Utility Practices.  In addition, the BOT will include a list of actions that Seller shall not be permitted to take without Buyer’s prior written approval, including, without limitation:

· modifying or terminating material contracts, or waiving or releasing any claims under material contracts, 
· selling or encumbering Project Assets,
· agreeing or consenting to any matter in connection with a proceeding by or before a governmental authority,

· changing accounting methods,

· merging or consolidating with or acquiring another entity or all or substantially all of its assets,

· incurring indebtedness or creating liens that will not be repaid in full and/or released at the Closing,

· redeeming, selling or transferring any of its equity interests or making any distributions thereon,

· entering into any tax abatement agreements or other contracts with respect to taxes,

· amending organizational documents,

· hiring employees or adopting any employee benefit plans,

· undertaking any recapitalization, reorganization, liquidation or dissolution, or
· acquiring any asset that is not related to the Project.
Changes in the Scope of Work – Buyer shall have the right to propose change orders clarifying or modifying the scope of work. In the event of a Buyer requested change order, the Purchase Price, the Completion Deadline and applicable Performance Guarantees may be subject to equitable adjustment.

Training – Seller shall provide comprehensive training to Buyer and Buyer’s O&M provider prior to the commissioning of the Project, including causing the EPC Contract contractor to train Buyer’s and the O&M provider’s personnel with an understanding of the basic and principal design, and the operation and maintenance aspects, of each element of the Project as an integrated whole.  Training will include safety, operations and maintenance, including specific training on cybersecurity issues and NERC compliance standards.  Buyer will have the option to receive ongoing training and consultation for a period of six (6) months after the Closing.

	D. PROJECT SCHEDULE AND COMPLETION 
	Project Schedule and Recovery Plan – Seller shall cause the Project to be constructed to meet the mutually agreed upon Project Schedule (and Project Milestones).  Seller is required to achieve Commercial Operation by the Completion Deadline.

Seller shall provide prompt notice to Buyer if it becomes aware of any actual or potential delays in progress of the work that could jeopardize achievement of Commercial Operation by the Completion Deadline.  In addition, if Buyer believes that achievement of Commercial Operation by the Completion Deadline may be in jeopardy, Buyer may request that Seller provide and perform a written recovery plan to overcome the delay at Seller’s cost, which recovery plan shall be subject to Buyer’s review and approval. 

Commercial Operation – “Commercial Operation” of the Project shall be achieved when all of the following has occurred:
a) Final Completion (as defined in the EPC Contract) has been achieved, including successful completion of all applicable tests, and a Final Completion Certificate (as defined in the EPC Contract) has been executed by the EPC Contract contractor and accepted by Seller;

b) the Interconnection Facilities have been constructed, the Project has been authorized under the LGIA to operate in parallel with the Transmission System and to transmit energy to the Transmission System at the Required Aggregate Capacity, and the Project has been permanently energized and synchronized with the Transmission System pursuant to the terms of the LGIA;

c) the Project as built complies with all applicable NYISO Rules;
d) written notice by Seller to Buyer that the operating instructions and training have been completed with respect to the Project;
e) the Project is capable of safe, reliable and continuous commercial operation for its intended use and purpose in compliance with applicable laws, permits and Prudent Utility Practices, and without injury to person or property; 

f) Seller (in its capacity as owner of the Project) is a party to all Project contracts and all requirements in all of the Project contracts that must be satisfied in order to achieve  Final Completion or any other similar term (as defined in the applicable material Project contract) have been so satisfied;

g) Seller permits and consents have been obtained, are in the name of Seller (and will be properly transferred to Buyer at the Closing), and are in full force and effect;

h) all deliverables required to be submitted to Buyer under the BOT on or before Commercial Operation have been submitted to and accepted by Buyer; and
i) the Independent Engineer's Final Completion Certificate (subject to customary qualifications, assumptions and exceptions) has been obtained by Seller and provided to Buyer and Buyer’s Engineer stating that such Project has been completed in accordance with manufacturers’ specifications in all material respects.
For the sake of clarity, the Project shall not be deemed to have achieved Commercial Operation unless and until it has done so at the Required Aggregate Capacity and at the Required Storage Duration.

	E. FAILURE TO TIMELY ACHIEVE COMPLETION CRITERIA
	If Seller does not achieve the Completion Criteria by the Completion Deadline, then Seller shall pay liquidated damages equal to $300.00 per MW per day for each day that the Completion Criteria is not achieved after the Completion Deadline.
If Seller does not achieve the Completion Criteria by the one hundred twentieth (120th) day after the Completion Deadline (the “Outside Completion Deadline”) (or prior to such Outside Completion Date, it is evident that Seller will not achieve timely Completion Criteria), then Buyer shall be entitled to terminate the BOT.  Upon such termination, (i) Seller shall pay Buyer all accrued liquidated damages prior to such termination, subject to a cap on liquidated damages equal to $150,000/MW of Nameplate Capacity; and (ii) Buyer shall have the right to purchase the Project from Seller at an amount equal to Seller’s documented total costs.
If Seller is unable to achieve the Completion Criteria by the Completion Deadline due to one or more events of Force Majeure, Seller shall be entitled to a day-for-day extension in both the Completion Deadline and the Outside Completion Deadline to the extent so delayed by such events of Force Majeure (provided, however, neither the Completion Deadline nor the Outside Completion Deadline will be extended for more than one hundred twenty days in the aggregate).

	F. INTER-CONNECTION
	Seller shall be responsible for submitting the Interconnection Request (as defined in NYISO Rules) for the Project and the completion of all required NYISO studies and shall make commercially reasonable efforts to take those actions to cause the Connecting Transmission Owner and the NYISO to execute the LGIA.  Seller shall cooperate with all reasonable requests of Buyer to provide information with respect to the interconnection process to cause the “electrical interconnection facilities” to be completed within the schedule agreed to in the LGIA.   

Seller shall be responsible for timely payment of all Interconnection Costs as and when incurred and invoiced. 

Buyer shall reimburse Seller at Closing for Interconnection Costs paid by Seller.  

Seller shall execute the LGIA as the “Developer”. Buyer shall execute the LGIA as the Connecting Transmission Owner. Upon satisfaction of the Completion Criteria, and simultaneously with the Closing, Seller shall assign to Buyer and Buyer shall accept from Seller, Seller’s rights and obligations under the LGIA as the Developer.

Seller shall obtain CRIS Rights (as defined in NYISO Rules) if Buyer’s written approval is given to Seller’s estimated budget of Interconnection Costs arising from such election.  If Buyer declines to approve any such costs, Seller shall obtain ERIS Rights (under NYISO Rules) only.

	G. CLOSING
	The Parties shall close the Transaction (the “Closing”) if Seller achieves Commercial Operation and satisfies all Conditions Precedent to the Closing for which it is responsible (collectively, the “Completion Criteria”) by [______________] (the “Completion Deadline”). 

	H. PERFORMANCE GUARANTEES AND PERFORMANCE TESTING

	Seller shall guarantee that the Project will satisfy certain performance specifications as demonstrated during the applicable performance test (collectively, the “Performance Guarantees”).  

Prior to achieving Commercial Operation, Seller shall conduct or cause to be conducted the following tests:

Capacity Test – A capacity test in accordance with NYISO Rules and the applicable procedures set forth in the BOT to determine whether the Required Aggregate Capacity has been achieved, even if the date of such test does not fall within a NYISO Capability Period Test Window. 
Roundtrip Efficiency Test – The measured and recorded amount of energy the Project delivers to the delivery point relative to the amount of energy injected into the Project during the preceding charge.  

Ramp Rate Test – The minimum response rate of the Project expressed as a percentage (%) of the Contract Capacity per minute that Seller agrees to provide for a specified time subject to liquidated damages for failure to perform. The Guaranteed Ramp Rate may vary depending on the primary use case for the particular POI. 

Duty Cycle Test – This test entails the period during which the Project would be discharged from 100% SoC down to the Minimum SoC and then charged back to 100% SoC. The required performance guaranty would involve the duration of the Duty Cycle. This will vary depending on the duration design of the Energy Storage system (e.g., 2 hours, 4 hours, etc.). 



	I. WARRANTY


	The BOT shall include the following Seller warranties (as a fully wrapped package):
General and Equipment Warranty – Seller will cause the EPC Contract contractor to provide personnel that are qualified to perform the engineering, procurement, construction and installation services required to deliver the Project (the “Work”).  The Work (other than engineering and design services) furnished and performed (a) will be furnished and performed to comply with Prudent Utility Practices and professional standards, and with the accuracy, care and skill customarily expected in connection with comparable projects in the general construction, electric generation and utility scale energy storage industries; (b) shall be in compliance with all applicable laws and codes; (c) will conform to the requirements of the BOT and the EPC Contract, including permits related to applicable environmental laws; and (d) will be free from defects in materials and workmanship.  All materials and equipment will be new and free from defects in materials and workmanship and fit for the purpose of receiving, storing and discharging electric power.  

Software Warranty –  Seller shall provide a software warranty to ensure that the software will conform to the applicable software specifications and will be free from any defects in design, materials or workmanship.  In addition, Seller shall warrant that the software shall not contain any virus or other malicious computer code at Commercial Operation.      

Engineering and Design Warranty - Seller will provide and will cause the EPC Contract contractor to provide that all engineering and design services performed as part of the Work will be performed in accordance with sound engineering practice and with the accuracy, care, and skill customarily expected in connection with comparable projects in the general construction, electric generation and utility scale energy storage industries, Prudent Utility Practice, and applicable laws and codes, and will operate in conformity with the requirements of the BOT and the EPC Contract, Prudent Utility Practices, and all applicable laws and codes.
Warranty Period – The general warranty period shall commence upon Commercial Operation and shall run until three (3) years thereafter (the “Warranty Period”). 
Correction Obligations – Any defect repaired, replaced or otherwise corrected by Seller shall be warranted by Seller for a period of time following the date of such reperformance, repair, or replacement equal to the longer of (i) the remainder of the Warranty Period and (ii) eighteen (18) months from the date of such reperformance, repair, or replacement. 
Subcontractor Warranties – Seller shall make commercially reasonable efforts to (and cause the EPC Contract contractor to) obtain from all vendors and subcontractors, and thereafter enforce, during the Warranty Period, all warranties with respect to Work performed by them and materials and equipment procured from them that are the same or similar to the warranties provided by Seller to Buyer.  Seller shall make commercial reasonable efforts to (and cause the EPC Contract contractor to) ensure that the warranty periods for warranties provided by vendors and subcontractors shall extend for at least as long as the Warranty Period.  Subcontractor and vendor contracts that provide for a warranty longer than the Warranty Periods shall be assigned to Seller upon Commercial Operation (and to Buyer upon Closing).  Subcontractor warranties do not relieve Seller’s warranty obligations to Buyer.

	J. PURCHASE AND SALE OF ASSETS
	Project Assets – Subject to certain Conditions Precedent, Buyer will purchase and acquire all of Seller’s assets, properties and rights of any kind, including all such assets, properties and rights comprising the Project, including, without limitation, all contracts, permits, reports, tangible assets, rights to environmental attributes and incentives and all other intangible assets and rights. 

Excluded Assets – Any excluded assets shall be specifically delineated in the BOT and excluded from the Transaction.

Assumed Liabilities – Buyer shall only assume liabilities in respect of assigned contracts and permits that (i) relate to periods beginning after the Closing and are paid, performed or discharged after the Closing, (ii) were incurred in the ordinary course of business of Seller, and (iii) do not relate to any breach or failure to comply with any law, permit, contract or other requirement.

Excluded Liabilities – All liabilities of Seller other than those specific assumed liabilities set forth above shall be excluded liabilities and shall be expressly retained and discharged by Seller.  All Project Costs shall be Excluded Liabilities.

	K. PURCHASE PRICE
	The purchase price for the acquisition by Buyer of the Project Assets shall be [____________] (the “Purchase Price”).  Ten percent (10%)] of the Purchase Price (the “Holdback Amount”) shall be retained by Buyer at the Closing as collateral for the Project achieving certain post-Closing Performance Guarantees, such as availability, roundtrip efficiency and extended reliability and performance of warranties.

The preceding Purchase Price is an “all-in” figure for the entire Project that does not require Buyer to assume any debt of Seller, and is inclusive of all Project Costs. 

	L. CLOSING DELIVERIES AND  CONDITIONS PRECEDENT 
	The BOT will include customary closing deliveries and conditions precedent, all of which must occur (or be waived) on or before the Closing (the “Conditions Precedent”).  
Buyer Closing Deliveries and Conditions Precedent: Buyer shall deliver to Seller:

· the Closing payment;

· certain customary certificates of Buyer, including those regarding Buyer’s authority to enter into the Transaction and Buyer’s performance of certain covenants and the accuracy of Buyer’s representations and warranties; and

· signature pages to certain ancillary transaction documents, including a Bill of Sale and Assignment Agreement.


Buyer shall not be obligated to close the Transaction unless and until certain customary Conditions Precedent which are consistent with the sale and nature of the Transaction are satisfied or waived by Buyer, including among others, the following: 

· the Project having achieved Commercial Operation;

· Seller’s representations and warranties being accurate as of Closing;

· Seller performing and complying with all covenants and obligations required under the BOT to be performed prior to Closing;

· No Material Adverse Effect/Casualty/Condemnation having occurred;

· no laws or orders that prevent the Transaction or Buyer’s ownership and operation of the Project are in effect, pending or proposed; 

· receipt of all approvals required to consummate the Transaction; and

· other Closing deliveries/conditions specific to each Project.
Seller Closing Deliveries and Conditions Precedent: Seller shall deliver to Buyer:

· certain customary certificates of Seller, including those regarding Seller’s authority to enter into the Transaction and Seller’s performance of certain covenants and the accuracy of Seller’s representations and warranties, and a certificate of non-foreign status;

· either title to the Project site if such site is sold to Buyer by Seller or a long-term (21 years) lease with option to renew if Seller leases the Project site to Buyer;

· certain real estate estoppels, each subject to Buyer’s reasonable satisfaction;

· copies of certain studies, reports, contracts and other books and records relating to the Project, each subject to Buyer’s reasonable satisfaction;

· copies of all consents obtained, each subject to Buyer’s reasonable satisfaction; 

· lien waivers (as required under the EPC Contract); and

· signature pages to certain ancillary transaction documents, including a Bill of Sale and Assignment Agreement.
Seller shall not be obligated to close the Transaction unless and until certain customary Conditions Precedent which are consistent with the sale and nature of the Transaction are satisfied or waived by Seller, including among others, the following: 

· Buyer’s representations and warranties being accurate as of Closing;

· Buyer performing and complying with all covenants and obligations required the BOT to be performed prior to Closing;

· no laws or orders that prevent the Transaction are in effect, pending or proposed; and

· receipt of all approvals required to consummate the Transaction.
Seller and Buyer each covenant and agree to exercise commercially reasonable efforts to satisfy all of their respective Conditions Precedent.

	M. REPS AND WARRANTIES  
	The BOT will include customary representations and warranties from each of Seller and Buyer which shall be made on the date of execution of the BOT and at the Closing, including without limitation, the following.

Representations and Warranties of the Seller as to the following:

· organization and good standing of Seller, authority of Seller to execute the Transaction and validity of the execution of the BOT;

· accuracy and completeness of Seller’s books and records;

· absence of orders and contracts adverse to the performance of the Transaction;

· solvency of Seller;

· absence of governmental proceedings relating to the Project;

· absence of conflicts resulting from the execution of the BOT or consummation of the Transaction;

· third party consents required to be made or obtained by Seller in connection with the BOT or the Transactions;

· Seller’s compliance with laws;

· absence of obligations of Seller to any broker;

· sufficiency of Seller’s financial resources to fulfill its obligations under the BOT and Project contracts;

· sufficiency and validity of title to Project assets necessary for the construction, development and operation of the Project;

· maintenance, condition, and suitability of tangible personal property;

· project real property, including but not limited to, the absence of liens and encumbrances, validity of title and real property agreements, compliance with zoning; absence of defaults under real property agreements, compliance with law and permits, absence of tax or special assessments or claims from governmental authorities; absence of rents and royalty obligations and the sufficiency of Project real property to develop, install, own and operate the Project; 

· absence of undisclosed liabilities;

· absence of certain changes;

· tax matters, including but not limited to Seller’s filing and payment of taxes, absence of tax liens, continued validity of tax arrangements, absence of special assessments and tax rulings, eligibility for renewable energy incentives (if any) and Seller’s non-foreign status; 

· Seller contracts, and the validity of and absence of defaults (or events that will result in a default) thereunder;

· compliance with environmental laws, absence of hazardous materials and absence of endangered or threatened species impacts;

· Seller permits, and the validity, sufficiency, and compliance thereof;

· insurance policies and the absence of claims and denials thereunder;

· absence of conflicts of interests;

· sufficiency of assets;

· absence of employees and related obligations, including ERISA;

· Seller intellectual property rights and absence of infringement by Seller or others;

· completeness of disclosures made by Seller, including any information that could jeopardize Buyer’s ability to own and operate the Project;

· absence of Material Adverse Effect;

· correctness and completeness of the Seller financial statements and their preparation in accordance with GAAP; and

· reports and studies conducted.

Representations and Warranties of Buyer as to the: 

· organization and good standing of Buyer, authority of Buyer to execute the Transaction, validity of the execution of the BOT, non-contravention with law or the Buyer’s organizational documents

· solvency of Buyer;

· sufficiency of Buyer’s funds; and

· absence of obligations of Buyer to any broker.



	N. PRE-CLOSING COVENANTS 
	The BOT will include customary covenants that each Party must agree to perform prior to Closing, including without limitation, the following.

Confidential Information – Parties shall keep confidential and not disclose, to the extent allowed under FOIL: (a) the terms and provisions of the BOT, and (b) upon receipt from any other Party, any documentation or information (i) which is marked as “proprietary” or “confidential”, (ii) which is supplied orally with a contemporaneous confidential designation, or (iii) which is known by the receiving Party to be confidential or proprietary information or documentation of the disclosing Party except in accordance with the terms of the BOT. 

Exclusivity – Seller shall not directly or indirectly, encourage, solicit, or initiate discussions or negotiations with, or provide any information to, or waive, terminate, or modify any provision of any contractual “standstill” or similar obligations of, any Person (other than Buyer or any of its affiliates) in furtherance of any purchase, sale, transfer, merger, consolidation, share exchange, business combination, reorganization, recapitalization, tender or exchange offer, joint venture, liquidation, dissolution, or similar transaction involving the issued and outstanding membership and other equity interests of any kind of Seller, or otherwise obtaining ownership or control of Seller, the Project or any of the Project Assets or any other transaction or series of transactions that would result in any person acquiring the Project Assets, or otherwise obtaining ownership or control of Seller, the Project or any of the Project Assets, in each case other than the Transaction.

Preserve Accuracy of Representations and Warranties – Seller and Buyer shall refrain from taking actions which would render any of their respective representations and warranties inaccurate and shall promptly notify the other of any lawsuit, claim, proceeding or investigation related to the Project or the Transaction.  Seller shall supplement the disclosure schedules to correct any breaches of any representation or warranty and such notice will not be deemed to have cured any breach.

Required Approvals and Consents – Seller shall use best efforts to obtain any required governmental or other third-party approvals and consents required to consummate the Transaction.
Material Adverse Effect – Seller shall promptly inform Buyer in writing of any Material Adverse Effect.

	O. INDEMNI-FICATION 
	The BOT will include customary indemnification provisions, including without limitation, the following.

Scope of the Indemnity – From and after the date of Closing, each of Seller and Buyer shall indemnify the other for (i) inaccuracy or breaches of representations and warranties made by such Party; (ii) such Party’s breach or failure to perform or fulfill any covenant or obligation; and (iii) such Party’s fraud, gross negligence, intentional misrepresentation or willful misconduct.  In addition, Seller shall indemnify Buyer for (i) certain tax obligations of Seller, including all transfer taxes and all pre-Closing taxes (including any taxes imposed with respect to the Project or the Project Assets for the taxable period (or portion thereof) ending on or before the Closing, (ii) third party claims, and (iii) all Project Costs.

Setoff – Each Party has the right to setoff amounts owed to it against any amount owed by or one of its affiliates to such Party or its affiliates.

Survival – 

· General Representations & Warranties: Survive 24 months following Closing.

· Environmental Reps: Survive for 5 years following the Closing.

· Tax Reps: Survive until 90 days following the end of the applicable statute of limitations.

· Fundamental Reps: Survive indefinitely.

· Covenants and other Indemnities:  Survive until performed.

Limitation – 

· Basket: Each Party shall have a tipping basket of [$____], with customary carve-outs to such basket, including without limitation carve-outs for breaches of fundamental representations, environmental representations and tax representations.

· Incremental Cap:  Each Party’s indemnification obligations for breach of its representations and warranties shall be capped at [__] percent of the Purchase Price, with customary carve-outs, including without limitation carve-outs for breaches of fundamental representations, environmental representations and tax representations.

· Total Cap: Each Party’s indemnification obligation for breaches of its fundamental representations or tax representations (but excluding environmental representations) shall be capped at 100% of the Purchase Price, with customary carve-outs.

Knowledge of Breach – The BOT shall include a provision that clarifies that Buyer’s knowledge of any Seller breach will not affect its right to indemnification.

	P. TAX MATTERS
	The BOT will include customary tax covenants, including without limitation, the following:
· Seller will be responsible for the payment of any sales, use, transfer documentary and other taxes arising in connection with the sale of the Project Assets.

· Seller will pay and indemnify Buyer for all taxes related to the Project and Project Assets for any taxable period (or portion thereof) ending on or before the Closing.

· Real and personal property taxes for the taxable year in which the Closing occurs will be prorated between the Buyer and Seller based on an interim closing of the books on the date of the Closing.

· For purposes of income tax reporting, the Project Assets do not include any goodwill or going concern value.


	Q. TERMINATION 
	The BOT will include the following provisions relating to termination of the BOT transaction.

Termination – Prior to Closing, the BOT may be terminated by mutual written consent of the Parties; by Seller or Buyer if there has been a material breach on the part of the other of any representation, warranty, covenant or agreement contained in the BOT, which breach remains uncured for thirty (30) days after notice of such breach is received; by Seller or Buyer, if a governmental authority shall have issued a final and non-appealable order, prohibiting the consummation of the Transactions, or if there shall be any applicable law that makes consummation of the Transactions illegal or otherwise prohibited; by Seller or Buyer, if the Closing has not occurred by the Outside Completion Deadline, provided, however, that the right to terminate the BOT shall not be available to a Party if such Party’s breach of the BOT has been the cause of, or resulted in, the failure of the Closing to occur on or before such date.  
Effect of Termination – If the BOT shall be terminated, all further obligations of the Parties under the BOT (other than the provisions which by their terms are intended to survive the expiration or termination of the BOT) shall be terminated without further liability of any Party to the other Party and the exercise of such right of termination will not be an election of remedies; provided, however, that termination shall not relieve any Party from liability for its breach of the terms or provisions of the BOT, and each Party shall be responsible for its respective costs and expenses.  Upon certain termination events, (i) Seller shall pay Buyer all accrued liquidated damages prior to such termination, subject to a cap on liquidated damages equal to $150,000/MW of Nameplate Capacity, and (ii) Buyer shall have the right to purchase the Project from Seller at an amount equal to Seller’s documented total costs.   If the Project has been constructed on a LIPA-owned site, Seller shall be responsible for any applicable disconnection and decommissioning costs.

	R. CREDIT SUPPORT; LETTER OF CREDIT
	Seller shall be required to provide appropriate credit support to backstop its obligations under the BOT, including providing a Letter of Credit to Buyer at execution of the BOT for the term of the BOT of $150,000/MW of Nameplate Capacity.  At Closing, the Letter of Credit will continue for a three (3) year period after Closing or the Seller will provide an alternative form of credit support that is acceptable to Buyer, in each case, to backstop Seller’s indemnification obligations. 

	S. SELECTED MATERIAL DEFINITIONS
	“Connecting Transmission Owner” means Long Island Lighting Company d/b/a LIPA. 
“Force Majeure Event” means those events, acts, omissions or circumstances which are outside of the affected party’s control and, which could not have been avoided by the affected party through the employment of Prudent Utility Practices, arising out of or from any act of God, an act or threatened act of the public enemy, war (imminent, declared or otherwise), blockade, accidents of navigation or breakdown or injury of vessels, accidents to harbors, docks, canals or other assistances to, or adjuncts of, shipping or navigation, perils of the sea, air crash, shipwreck, train wrecks or other failures or delays of transportation, nuclear emergency, radioactive contamination, cyber-attack, ionizing radiation, release of hazardous waste or materials, sabotage, terrorist acts, invasion, insurrection, riot, non-Project site specific industrial disturbance by a union or organized labor (including any non-Project site specific strike or boycott), fire, flood, lightning, earthquake, hurricane, tornado, winds of extreme force, extreme accumulation of snow or ice, naturally occurring epidemic, explosion or any similar cataclysmic occurrence, acts or restraints of a governmental authority other than Buyer (which do not constitute a change in law) which temporarily or permanently prevent required performance under the BOT.  Neither Party may claim a Force Majeure Event for any delay or failure to perform or carry out any provision of the BOT to the extent that such Party has been negligent or has engaged in willful misconduct and such negligence or willful misconduct contributed to that Party’s delay or failure to perform or carry out its duties and obligations under the BOT.  Neither (i) economic hardship of a Party, (ii) Seller’s ability to sell products at a price greater than that for which such is herein contracted, (iii) Buyer’s ability to purchase products at a price less than that for which such is herein contracted, (iv) inability of a Party to obtain financing, arrange credit support or make payments, nor (v) loss of Seller’s supply including any breakdown or malfunction of machinery or equipment shall constitute a Force Majeure Event.
“Interconnection Costs” means all costs paid or incurred by Seller pursuant to the LGIA for the “connecting transmission owner’s attachment facilities”, the “system upgrade facilities” and the “system deliverability upgrades” documented by Seller, including any costs Buyer has directed Seller to incur.
“Letter(s) of Credit” means one or more irrevocable standby letters of credit governed by the International Standby Practices 1998 (ISP 98) or later edition issued by a U.S. commercial bank or a foreign bank with a U.S. branch with such bank having at all times (i) net assets of not less than one billion dollars, and (ii) a Credit Rating of at least “A-” from S&P or “A3” from Moody’s or such lower Credit Rating as is acceptable in accordance with customary market practice at the time of issuance of the letter of credit for standby letters of credit issued by a U.S. commercial bank or a foreign bank with a U.S. branch for credit support on large-scale infrastructure projects, in a form acceptable to the Party in whose favor the letter of credit is issued, which may be drawn at a location in the City of New York, New York.  The BOT will attach an agreed form of Letter of Credit.

“LGIA” means the Large Generator Interconnection Agreement as defined in NYISO Rules. 

“Material Adverse Effect” means any event, result, occurrence, development, fact, change or effect of whatever nature, including a Force Majeure Event or any economic circumstances affecting the energy storage industry, that, individually or in the aggregate, (a) with respect to Seller, is or could reasonably be expected to be materially adverse to the ability of Seller to consummate the transactions and to satisfy all of its obligations contemplated by the BOT, or otherwise on the business, operations or condition (financial or otherwise) of Seller, (b) with respect to the Project or the Project Assets, (i) has or could reasonably be expected to have a material and adverse effect on the business, assets, liabilities, financial condition or ability to develop the Project or on the design, development, engineering, permitting, financing, interconnection, construction, start-up, testing, commissioning, ownership, use, operation or maintenance of the Project, the operations, business, or condition (financial or otherwise) of the Project or the Project Assets, including any change in law and any adverse effect on the ability of the Project to generate power or to be fully developed, constructed or operational on or prior to the Completion Deadline, or (ii) requires, or would reasonably be expected to require the expenditure, or results in liabilities, within one (1) year following the effective date or the date of the Closing, of at least $[________] (for any single event, result, occurrence, development, fact, change or effect) or at least $[________] (for any cumulative group of events, results, occurrences, developments, facts, changes or effects), and (c) with respect to Buyer, is or could reasonably be expected to be materially adverse to the ability of Buyer to consummate the transactions and to satisfy all of its obligations contemplated by the BOT.  Notwithstanding the foregoing, a “Material Adverse Effect” shall not be based on (A) any change affecting political, market, economic or business conditions generally that does not disproportionately affect Buyer, Seller, the Project or the Project Assets, or (B) any change affecting the energy storage industry generally that does not disproportionately affect the Buyer, Seller, the Project or the Project Assets.

“Nameplate Capacity" means the Project’s production design capacity.
“NYISO Rules” means the New York Independent System Operator (“NYISO”) tariffs, manuals, rules, procedures, agreements or other documents governing the participation of market participants in the markets administered by the NYISO. 
“Project Costs” means the aggregate of any and all amounts payable under any contract or permit or any other costs, obligations or liabilities (including all sales, use and other taxes related to or incurred in connection with the transactions, all overhead, general and administrative, project management and similar fees and costs) incurred or payable in connection with the siting, design, development, engineering, procurement, supply, construction, interconnection, permitting, start-up, commissioning or testing of, the Project or any parts or components thereof or materials used therein, including all amounts owing under the EPC Contract, the LGIA or the other Project contracts, in each case in order for the Project to achieve, or in connection with the Project achieving, Commercial Operation or in connection with the performance of warranties. 
“Prudent Utility Practice(s)”  means the practices, methods, and acts (including the practices, methods, and acts engaged in or approved by a significant portion of the power generation industry in the Northeast region and/or NERC and the energy storage industry, generally) that, at a particular time, in the exercise of reasonable judgment in light of the facts known or that should reasonably have been known at the time a decision was made, would have been expected to accomplish the desired result in a manner consistent with legal requirements, regulation, permits, codes, standards, equipment manufacturer’s recommendations, reliability, safety, environmental protection, economy, good business practices and expedition.  Prudent Utility Practice(s) are not intended to be limited to the optimum practice, method or act to the exclusion of others.  With respect to the Project, Prudent Utility Practice(s) includes taking reasonable steps to ensure that:

A.
equipment, materials, resources, and supplies, including spare parts inventories, are available to meet the Project’s needs;

B.
sufficient personnel are available at all times and are adequately experienced and trained and licensed as necessary to design, procure, construct, test and commission the Project properly and efficiently, and are capable of responding to reasonably foreseeable emergency conditions whether caused by events on or off the Project site;

C.
appropriate monitoring and testing are performed in a manner that is reasonably expected to result in equipment functioning as designed;

D.
equipment is not handled, transported, stored, installed or otherwise used in a reckless manner, in violation of manufacturer’s guidelines and warranties or in a manner unsafe to workers, the general public, or the interconnected system or contrary legal requirements, including any environmental laws, permits or regulations or without regard to defined limitations such as, flood conditions, safety inspection requirements, operating voltage, current, volt ampere reactive loading, frequency, polarity, synchronization, and/or control system limits;

E.
equipment and components meet or exceed the standard of durability that is generally used for electric generation operations in the region and designed to function to the maximum extent possible over the full range of ambient temperature and weather conditions reasonably expected to occur at the Project site during the reasonably foreseeable useful life of the Project and under both normal and emergency conditions; and

F.
equipment, components, and processes are appropriately permitted with any governmental authority and are operated and maintained in accordance with legal requirements.


� NTD: This Term Sheet will need to be revised to address any LIPA-owned sites.
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